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Brewster County Groundwater Conservation District

P. O. Box 465

Alpine, Texas 79831

(432)837-6235

September 6, 2007

Senator Carlos I. Uresti

P.O. Box 12068 

Austin, Texas 787511-2068

Dear Senator Uresti:

Thank you for the opportunity the to comment on water issues that concern Far West Texas and especially Brewster County.  The groundwater resources of Far West Texas and Brewster County are a vital importance to all citizens and we believe that managing, protecting, and conserving the groundwater resources of our region is essential while protecting the property right and promoting constructive and sustainable development in our region.  The groundwater resources of Far West Texas are a vital importance to all citizens and additional pressure will be placed on the groundwater resources if we do not recognize the importance of long term water planning.  The District has formulated a specific twenty point water issue agenda set out below that would best help serve our region's interest.

1. Modify — and save — the Rule of Capture (Water Code §36.002).

            (a) The ownership and rights of the owners of the land and their lessees and assigns in groundwater are hereby recognized, and nothing in this code shall be construed as depriving or divesting the owners or their lessees and assigns of the ownership or rights, except as those rights may be limited or altered by rules promulgated by a district or by subsection (b) of this section.


(b) The owner of groundwater, as provided in subsection (a) of this section, may use groundwater for any beneficial use or purpose, as those terms are defined in Section 11.002 of this Code and in Section 36.001 of this chapter, subject only to (1) the rules of a district as provided by subsection (a) of this section or (2) the ownership and rights of other owners of the land and their lessees and assigns in groundwater, provided that the other owner or owners (or their lessees and assigns):



i. have a well or wells located within five (5) miles of a well from which water is being used or is proposed to be used for a beneficial use or purpose; and



ii.  object to the beneficial use or purpose; and



iii.  can provide scientific hydrological evidence that the beneficial use or purpose is causing or will cause the drawdown of the water table or the reduction of artesian pressure, subsidence, interference between wells, degradation of water quality, or waste. 


(c) It shall be a defense to any claim of liability brought by other owners of groundwater under subsection (b)(2) of this section that the owner of groundwater complained of (or the lessees and assigns of the owner) obtained and examined all scientific hydrological evidence reasonably available at the time the beneficial use or purpose began and reasonably concluded that the beneficial use or purpose would not cause the drawdown of the water table or the reduction of artesian pressure, subsidence, interference between wells, degradation of water quality, or waste.

2.  Make water districts and the General Land Office subject to the Private Real Property Rights  Preservation Act (Gov. Code §2007.001).  Guarantee that rules of a district and attempts to        maximize the value of state-owned water resources do not diminish the value of private land

In §2007.003(b) this chapter does not apply to the following governmental actions:

(11) an action taken by a political subdivision:

(C) under the political subdivision's statutory authority to prevent waste or protect rights of

owners of interest in groundwater;  or (D) to prevent subsidence.

3.  Where no water district exists, give Commissioners Court water district authority.

4.  Require initial and continuing education for water district directors: Open Meetings Act, Public Information Act, due process (i.e. how rules and their enforcement impact property rights and landowners), conduct of meetings (Robert’s Rules of Order).

§36.051 (d) Directors shall be subject to the same continuing education requirements that are applicable to county commissioners under §81.0025 of the Local Government Code, and the continuing education shall include instruction in the Open Meetings Act [cite], the Public Information Act [cite], basic due process and the conduct of meetings.

5.  Require water districts to communicate regarding their actions to (1) the Commissioners Court of a county within the district (in whole or in part) and (2) the press after each meeting of the district board.

§36.057 (g) The Board shall inform the public of its actions by reporting to the Commissioners Court of each county or part of a county within the district and by sending the minutes of each meeting to a newspaper of general circulation within the county. 

6.  Strengthen §36.321 of the Water Code to provide that a landowner who successfully petitions a water district for inclusion within the district is subject to the rules of that district and not those of an adjacent district.  Clarify that the discretion to opt in includes the discretion to opt out.

§36.321 Adding Land by Petition of Landowner (a) The owner of land contiguous to a district may file with the board a notarized petition requesting that the owner's land be included in the district.  The petition must describe the land by legal description or by metes and bounds or by lot and block number if there is a recorded plat of the area to be included in the district. After action by the district in include the land under §36.323, if the owner of land subsequently determines that it is his or her best interests to be included within the district, the owner may file a subsequent notice of withdrawal of the petition to include his or her land.  (b) Land included within a district under this section is subject exclusively to the rules of the district. 

7.  Make water districts the initial forum for complaints regarding damage to a landowner’s well or wells by other wells.  In other words, if, in spite of compliance with a district’s rules, a landowner’s well is damaged, both allow and require the district to consider whether or not (1) the landowner has been injured and (2) the rule or rules should be modified.

§36.116 (d) A landowner who has hydrological or historical evidence that another landowner’s well or wells has caused a drawdown of the water table or the reduction of artesian pressure, subsidence, interference between wells, degradation of water quality, or waste may petition the district requesting a hearing on (1) whether or not the landowner has been injured and (2) whether the production rules of the district should be modified. 

8.  Clarify that §36.117(h) does not mandate the registration of exempt wells.

(h) A district shall may require water wells exempted under this section to be registered in accordance with rules adopted by the district.

9.  Mandate that the surface of the remaining unsold PSF lands be priced reasonably and sold or transferred to the Department of Agriculture or Parks and Wildlife.

10.  The School Land Board and the General Land Office should be subject to Sunset Review.

11.  Considerations of sustainability must be an indispensable part of any lease of the water of the people of Texas and of private landowners if damage to neighboring wells is likely or has occurred.

 §36.116 (e) In regulating the production of groundwater under this section, a district may consider the sustainable use and production of each aquifer or discernable part of an aquifer within the district.

12.  Give the regional water planning groups the authority they need to review all water management strategies and to enforce their decisions.

§16.053 (r) No water use strategy involving municipalities, whether directly or indirectly, shall be authorized unless it is included in the regional water plan.  The District Attorney of the district where the water is located or the Attorney General shall enforce this subsection.

13.  Increased authority for the planning groups must be balanced by an impartial appellate process.

§36.053 (s)  Any person who disagrees with the inclusion or exclusion of a water management strat​egy in or from the regional water plan may ask for mediation, with the mediators being representatives of the economic, political, or environmental interests affected by the strategy.  The planning group shall appoint two mediators for each interest affected and the mediators shall collectively appoint three additional mediators.  The decision of a majority of the mediators would bind the planning group and the proponent of the strategy.    

14.  Require that the regional planning groups review a groundwater conservation district=s rules, not just its management plans.   

§16.053(e)(5)(B) certified groundwater conservation district management plans and Rules and other plans submitted under Section 16.054;

15.  Change § 36.205 of the Water Code      

(a) A district may set fees for administrative acts of the district, such as filing applications.  Fees set by a district may not unreasonably exceed  shall be reasonably related to (1) the cost to the district of performing the administrative function for which the fee is charged., (2) the cost of administering the district (including obtaining additional hydrological studies and surveys), (3) the economic cost to the district if the use is new, or if it differs from historical use; and (4) the environmental impacts to the district.

        (c) A district may assess production fees ... Production fees shall not exceed: ...  (2) $10 $100 per acre-foot payable annually for water used for any other purpose.


(h) All fees received in excess of the cost of administering the district shall be prorated to the taxing entities in the district unless invested by the district in accordance with subsection (i) of this section.


(i) The district may invest in economic and environmental mitigation if the economy or environment of the district has been adversely impacted by drawdown of the water table or the reduction of artesian pressure, subsidence, interference between wells, degradation of water quality, or waste.

16.  Remove the unfunded mandate that requires local governmental entities to pay for the administrative costs of regional water planning.

17.  Ensure that the regional water planning groups have the flexibility they need to match the planning process to their unique needs — i.e. fewer inflexible mandates from the TWDB.        

(d) The board, in coordination with the commission, the Department of Agriculture, and the Parks and Wildlife Department, shall adopt by rule guidance principles for the state water plan which reflect the public interest of the entire state.  The guidance principles shall allow each planning region to craft its plan in accordance with its unique resources, needs, strategies, and goals.  When adopting guidance principles.

18.  Give the regional water planning groups the power to contract and to sue.       

§16.053 (s) In developing the regional water plans under this section, the planning groups shall have the power to contract with consultants and the power to sue to enforce the plan.                     

19.   Create an Open Records exception for private water data.  If the goal is to generate data, cooperation with private landowners is critical.          

20.  Require the regional water planning groups to review a groundwater districts’ rules as well as its management plan.                                                

§16.053(e)(5)(B): certified groundwater conservation district management plans and Rules and other plans submitted under Section 16.054.

Again, thank you for asking for our comments concerning issues for interim study.

Respectfully,

Conrad J. Arriola

General Manager

Brewster County Groundwater Conservation District 
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